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§13.123 Submission by party to the in-
vestigation.

(a) During an investigation con-
ducted under this subpart, a party may
submit to the Presiding Officer—

(1) A list of witnesses to be called,
specifying the subject matter of the ex-
pected testimony of each witness, and

(2) A list of exhibits to be considered
for inclusion in the record.

(b) If the Presiding Officer deter-
mines that the testimony of a witness
or the receipt of an exhibit in accord-
ance with paragraph (a) of this section
will be relevant, competent and mate-
rial to the investigation, the Presiding
Officer may subpoena the witness or
use the exhibit during the investiga-
tion.

§13.125 Depositions.

Depositions for investigative pur-
poses may be taken at the discretion of
the Presiding Officer with reasonable
notice to the party under investiga-
tion. Such depositions shall be taken
before the Presiding Officer or other
person authorized to administer oaths
and designated by the Presiding Offi-
cer. The testimony shall be reduced to
writing by the person taking the depo-
sition, or under the direction of that
person, and where possible shall then
be subscribed by the deponent. Any
person may be compelled to appear and
testify and to produce physical and
documentary evidence.

§13.127 Reports, decisions and orders.

The Presiding Officer shall issue a
written report based on the record de-
veloped during the formal investiga-
tion, including a summary of principal
conclusions. A summary of principal
conclusions shall be prepared by the of-
ficial who issued the order of investiga-
tion in every case which results in no
action, or no action as to a particular
party to the investigation. All such re-
ports shall be furnished to the parties
to the investigation and filed in the
public docket. Insertion of the report
in the Public Docket shall constitute
““‘entering of record’” and publication as
prescribed by section 313(b) of the Fed-
eral Aviation Act.
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§13.129 Post-investigation action.

A decision on whether to initiate
subsequent action shall be made on the
basis of the record developed during
the formal investigation and any other
information in the possession of the
Administrator.

§13.131 Other procedures.

Any question concerning the scope or
conduct of a formal investigation not
covered in this subpart may be ruled on
by the Presiding Officer on motion of
the Presiding Officer, or on the motion
of a party or a person testifying or pro-
ducing evidence.

Subpart G—Rules of Practice in
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SOURCE: Amdt. 13-21, 55 FR 27575, July 3,
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§13.201 Applicability.

(@) This subpart applies to the fol-
lowing actions:

(1) A civil penalty action in which a
complaint has been issued for an
amount not exceeding $50,000 for a vio-
lation arising under the Federal Avia-
tion Act of 1958, as amended (49 U.S.C.
1301, et seq.), or a rule, regulation, or
order issued thereunder.

(2) A civil penalty action in which a
complaint has been issued for a viola-
tion arising under the Federal Aviation
Act of 1958, as amended (49 U.S.C. 1471,
et seq.) and the Hazardous Materials
Transportation Act (49 U.S.C. 1801 et
seq.), or a rule, regulation, or order
issued thereunder.

(b) This subpart applies only to pro-
ceedings initiated after September 7,
1988. All other cases, hearings, or other
proceedings pending or in progress be-
fore September 7, 1988, are not affected
by the rules in this subpart.

(c) Notwithstanding the provisions of
paragraph (a) of this section, the
United States district courts shall have
exclusive jurisdiction of any civil pen-
alty action initiated by the Adminis-
trator:

(1) Which involves an amount in con-
troversy in excess of $50,000;

(2) Which is an in rem action or in
which an in rem action based on the
same violation has been brought;
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(3) Regarding which an aircraft sub-
ject to lien has been seized by the
United States; and

(@) In which a suit for injunctive re-
lief based on the violation giving rise
to the civil penalty has also been
brought.

§13.202 Definitions.

Administrative law judge means an ad-
ministrative law judge appointed pur-
suant to the provisions of 5 U.S.C. 3105.

Agency attorney means the Deputy
Chief Counsel, the Assistant Chief
Counsel, Enforcement, the Assistant
Chief Counsel, Regulations, the Assist-
ant Chief Counsel, Europe, Africa, and
Middle East Area Office, each Regional
Counsel, the Aeronautical Center
Counsel, or the Technical Center Coun-
sel, or an attorney on the staff of the
Assistant Chief Counsel, Enforcement,
the Assistant Chief Counsel, Regula-
tions, the Assistant Chief Counsel, Eu-
rope, Africa, and Middle East Area Of-
fice, each Regional Counsel, the Aero-
nautical Center Counsel, or the Tech-
nical Center Counsel who prosecutes a
civil penalty action. An agency attor-
ney shall not include:

(1) The Chief Counsel, the Assistant
Chief Counsel for Litigation, or the
Special Counsel and Director of Civil
Penalty Adjudications; or

(2) Any attorney on the staff of ei-
ther the Assistant Chief Counsel for
Litigation or the Special Counsel and
Director of Civil Penalty Adjudications
who advises the FAA decisionmaker re-
garding an initial decision or any ap-
peal to the FAA decisionmaker; or

(3) Any attorney who is supervised in
a civil penalty action by a person who
provides such advice to the FAA deci-
sionmaker in that action or a factu-
ally-related action.

Attorney means a person licensed by a
state, the District of Columbia, or a
territory of the United States to prac-
tice law or appear before the courts of
that state or territory.

Complaint means a document issued
by an agency attorney alleging a viola-
tion of the Federal Aviation Act of
1958, as amended, or a rule, regulation,
or order issued thereunder, or the Haz-
ardous Materials Transportation Act,
or a rule, regulation, or order issued
thereunder that has been filed with the
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hearing docket after a hearing has been
requested pursuant to §13.16(d)(3) or
§13.16(e)(2)(ii) of this part.

FAA decisionmaker means the Admin-
istrator of the Federal Aviation Ad-
ministration, acting in the capacity of
the decisionmaker on appeal, or any
person to whom the Administrator has
delegated the Administrator’s decision-
making authority in a civil penalty ac-
tion. As used in this subpart, the FAA
decisionmaker is the official author-
ized to issue a final decision and order
of the Administrator in a civil penalty
action.

Mail includes U.S. certified mail, U.S.
registered mail, or use of an overnight
express courier service.

Order assessing civil penalty means a
document that contains a finding of
violation of the Federal Aviation Act
of 1958, as amended, or a rule, regula-
tion, or order issued thereunder, or the
Hazardous Materials Transportation
Act, or a rule, regulation, or order
issued thereunder and may direct pay-
ment of a civil penalty. Unless an ap-
peal is filed with the FAA decision-
maker in a timely manner, an initial
decision or order of an administrative
law judge shall be considered an order
assessing civil penalty if an adminis-
trative law judge finds that an alleged
violation occurred and determines that
a civil penalty, in an amount found ap-
propriate by the administrative law
judge, is warranted. Unless a petition
for review is filed with a U.S. Court of
Appeals in a timely manner, a final de-
cision and order of the Administrator
shall be considered an order assessing
civil penalty if the FAA decisionmaker
finds that an alleged violation occurred
and a civil penalty is warranted.

Party means the respondent or the
Federal Aviation Administration
(FAA).

Personal delivery includes hand-deliv-
ery or use of a contract or express mes-
senger service. ‘‘Personal delivery”
does not include the use of Government
interoffice mail service.

Pleading means a complaint, an an-
swer, and any amendment of these doc-
uments permitted under this subpart.

Properly addressed means a document
that shows an address contained in
agency records, a residential, business,
or other address submitted by a person
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